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issue of same-sex marriage until the latter was legalized by 
the United States Supreme Court in Obergefell v. Hodges.7 
Although bills had been introduced to legalize compen-
sated gestational surrogacy in New York State as early as 
2012, the narrative surrounding such legislation inevitably 
pitted religious and social conservatives against gay-rights 
advocates and their allies.8 Nevertheless, advocates from 
LGBTQ+, women’s, religious, and infertility organizations 
celebrated victory on April 3, 2020, when the CPSA was 
signed into law.

Entering Into Surrogacy Agreements Under the 
Child-Parent Security Act

Gestational surrogacy contracts in New York will be 
subject to strict statutory requirements. Before entering 
into a surrogacy arrangement, it is essential to understand 
how New York law will affect parties’ respective surrogacy 
journeys. The CPSA sets forth strict requirements for draft-
ing enforceable surrogacy agreements,9 addresses proce-
dures for securing a judgment of parentage, and directs the 
Department of Health to promulgate rules and regulations 
for surrogacy programs and assist reproduction providers 
to assure the health and safety of surrogates and gamete 
donors. The parties’ attorneys must be careful to avoid any 
material deviations from the statutory requirements; even 
if the contract itself remains enforceable under a savings 
clause, a judge may still determine that the agreement is 
not compliant with the statute for purposes of entering a 
Judgment of Parentage. 

Eligibility Requirements for Intended Parent(s) and 
Gestational Surrogates

Eligibility does not depend on an intended parent’s or 
surrogate’s gender or marital status. Unmarried individu-
als may enter into a surrogacy agreement, as may any two 
adults who are “intimate partners” together. This last re-
quirement is noteworthy in that “intimate partners” is not 

On February 15, 2021, the Child-Parent Security Act 
(CPSA)1 took effect, eliminating New York’s long-standing 
proscription against compensated gestational surrogacy. 
Signed into law by Governor Andrew Cuomo on April 2, 
2020, the CPSA not only allows New Yorkers to contract 
with gestational surrogates for the first time, but also 
streamlines the process for establishing parentage of chil-
dren born through third-party reproduction.

For many intended parents, the decision to pursue 
gestational surrogacy is arrived at after a series of hard-
ships and heartbreaks. Even after the decision is made, 
the process may be as complicated as it is rewarding. 
Before entering into a surrogacy agreement in New York, 
intended parents and surrogates alike should be certain 
that surrogacy is the right choice. This means commiting 
to working collaboratively to successfully guide the parties 
through this complex process, while ensuring they under-
stand the risks and benefits of surrogacy arrangements.

This article explores the history of surrogacy in New 
York State, the general contract requirements under the 
CPSA, the novel Surrogate’s Bill of Rights, procedures for 
obtaining a Judgment of Parentage, and an overview of 
potential disputes that may arise throughout the life of the 
surrogacy agreement. 

A Brief History of Surrogacy in New York State
The path to passage of the CPSA was long and ar-

duous, often influenced as much by moral panic as by 
concern for the parties. In the late 1980s, the nation was 
captivated by the drama of the Baby M. case2 and its after-
math; for most of the following decade, the “framing of 
surrogacy as commodification was shaped and promoted 
by feminists and religious leaders who amplified its social 
meaning as baby-selling and the exploitation of women.”3 
From 1992 until the CPSA took effect this year, compensat-
ed gestational surrogacy was illegal under New York law 
and punishable by fines and criminal sanctions.4 The tide 
of public opinion eventually turned, partly due to a gen-
eral shift from traditional surrogacy—which was widely 
perceived as “selling goods”—to gestational surrogacy, 
which was viewed more as providing a service.5 

By the early 2000s, the issue of surrogacy was largely 
eclipsed by the debate surrounding same-sex marriage, 
which exploded into the public discourse when the Massa-
chusetts Supreme Judicial Court ruled that the state could 
not prohibit gay and lesbian couples from marrying.6 
Compensated gestational surrogacy took a back seat to the 
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may pose risks to the surrogate or embryo during 
the pregnancy.

• The surrogate must give fully-informed consent.

• The surrogate and/or the surrogate’s spouse, if 
applicable, are represented by independent legal 
counsel,12 licensed to practice law in New York, 
throughout the contractual process and for the dura-
tion of the contract. 

• The surrogate must have a comprehensive health 
insurance policy and a life insurance policy, both of 
which must be in place prior to commencing medi-
cation or treatment to “further embryo transfer.”

Disputes Arising From Surrogacy Agreements

No matter how carefully a surrogacy agreement is 
drafted, disputes may arise. Because New York’s surroga-
cy law is in its infancy, these novel matters will necessarily 
be explored in the coming months and years. In the case 
of a dispute related to the agreement itself, the parties will 
be entitled to all remedies other than specific performance. 
Likely disputes include compensation and payments to 
donors and surrogates, surrogates’ rights under the newly 
minted Surrogate’s Bill of Rights, attorneys’ fees, and 
inheritance rights in cases where an intended parent dies 
before the child’s birth. Disputes with insurance compa-
nies are also likely, especially as insurance carriers begin 
offering coverage under new types of policies specific to 
gestational surrogacy. Disputes related to acknowledg-
ments of parentage may also arise. 

Whatever the reason for a potential dispute, it is essen-
tial to draft an agreement that anticipates and addresses 
potential risks, complications, and sources of conflict. 
While the CPSA sets forth comprehensive requirements, 
the parties should carefully explore their respective expec-
tations during negotiations. An agreement should contem-
plate the following concerns:

• Access by the intended parents to the surrogate’s 
medical information during the pregnancy—con-
sider having the surrogate sign a HIPAA waiver to 
keep on file with the surrogate’s doctor(s), so the 
intended parents can call for information directly.

• Prenatal testing and contingency plans for manage-
ment of specific conditions and/or complications in 
the event of abnormal test results.

• The number of embryos transferred and the possibly 
of reducing the number of fetuses during pregnancy.

• The relationship and frequency of contact between 
the intended parents and the surrogate during the 
pregnancy and after the birth.

• Behavioral expectations for the surrogate (diet, 
exercise, safety, travel restrictions) and the intended 
parents (frequency of contact, presence at medical 

defined to include only romantically involved partners; 
rather, the language of the statute appears to allow any 
two individuals to undertake a surrogacy journey together, 
regardless of the platonic nature of their relationship. Like-
wise, same- and opposite-sex couples and single parents 
alike can obtain a Judgement of Parentage.

Requirements for Intended Parents

For purposes of entering into a surrogacy agreement 
in New York, an intended parent must meet the following 
requirements:10

• At least one intended parent must be a United States 
citizen or lawful permanent resident.

• At least one intended parent must be a New York 
resident for at least six months prior to entering into 
the surrogacy agreement.

• The intended parents must be represented by inde-
pendent legal counsel, licensed to practice law in 
New York, throughout the contractual process and 
for the duration of the contract.

• Spouses must enter into the surrogacy agreement as 
intended parents together. However, an individual 
who is in a spousal relationship may enter into a 
surrogacy agreement without his or her spouse 
under the following conditions: if the spouses are 
living separate and apart for at least three years 
prior to execution of the agreement, or if the spouses 
are living separate and apart pursuant to a written 
separation agreement or a judgment of separation 
or divorce. Where an intended parent alone enters 
into a surrogacy agreement under one of the above 
exceptions, the spouse of the intended parent has no 
rights or obligations to the child.

• The intended parent(s) must pay the surrogate’s 
legal fees, health insurance policy, and life insur-
ance policy (as described below). The surrogate may 
waive this requirement only if the surrogate is not 
receiving compensation.

Requirements for Gestational Surrogates

For purposes of entering into a surrogacy agreement 
in New York,11 a “surrogate” must meet the following 
requirements: 

• The surrogate is at least 21 years old.

• The surrogate is a United States citizen or a lawful 
permanent resident. If at least one intended parent 
is not a resident of New York for at least six months, 
the surrogate must be.

• The surrogate may not provide the egg used to con-
ceive the child.

• The surrogate has undergone a medical evaluation 
and has been screened for health conditions that 
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as to the intended parents’ financial obligations, if the sur-
rogate declines a request by the intended parents to termi-
nate or not to terminate. This topic should be considered 
carefully and memorialized in the surrogacy agreement.

Health Insurance 

After the parties are screened by a licensed surro-
gacy program and a successful match is identified, but 
before the surrogacy agreement is negotiated, an insur-
ance review must be conducted to ensure there are no 
exclusions.18 The surrogate has the right to comprehensive 
health insurance covering preconception care, prenatal 
care, major medical treatments, hospitalization, and behav-
ioral health care, not only for the duration of the pregnan-
cy but for one year after the birth of the child, a stillbirth, 
a miscarriage, or termination of the pregnancy. The cost of 
all required health insurance coverage must be paid for by 
the intended parents, including all unreimbursed expenses 
and the cost of any appeals, should coverage be denied for 
required care at any time while the surrogacy agreement 
is in effect. Coverage should be in place at the time of the 
embryo transfer and may only be waived by the surrogate 
if the surrogate is not receiving compensation. The insur-
ance coverage requirement may be complicated further as 
insurance carriers begin offering surrogacy-specific plans.

While the above protections guarantee the surrogate’s 
right to no-cost health care associated with the pregnancy, 
the SBR does not address pro-rata sharing of costs where 
the surrogate’s existing health insurance is more compre-
hensive than the statute requires, or where an existing 
policy covers individuals other than the surrogate. For 
example, a surrogate and the surrogate’s spouse and/
or children may be covered under a family plan, the cost 
of which far exceeds the coverage requirements enumer-
ated in the SBR. Under these circumstances, the attorneys 
for the parties must carefully negotiate fair and reason-
able terms that conform to the statute without rendering 
the surrogacy arrangement financially untenable for the 
intended parents.

Mental Health Counseling

The surrogate has the right to obtain a comprehensive 
health insurance policy that covers behavioral health care 
and will cover the cost of psychological counseling to ad-
dress any issues resulting from the surrogate’s participa-
tion in the surrogacy arrangement.19 As with the required 
health insurance policy, the cost of the counseling coverage 
must be paid for by the intended parents.

Life Insurance

The surrogate has a right to be provided with a life in-
surance policy that takes effect prior to the surrogate’s tak-
ing any medication or commencing treatment “to further 
embryo transfer.”20 The policy must provide a minimum 
benefit of $750,000 and must extend throughout the dura-
tion of the expected pregnancy and for 12 months after the 
birth of the child, a stillbirth, a miscarriage, or termination 

appointments, general expectations for the parties’ 
relationship during pregnancy and after birth).

• Potential additional expenses in the event of compli-
cations requiring convalescence or other limitations 
that prevent the surrogate from working.

• Disclosure—the parties should discuss whether they 
are comfortable speaking about the surrogacy ar-
rangement on social media, sharing general and/or 
specific information about the agreement with non-
parties, posting photos, and disclosing the identity 
of the child. 

Careful consideration of these and other potential con-
flicts can help guard against unanticipated disputes and 
encourage a harmonious relationship between intended 
parents and surrogates.

Surrogate Compensation

Under the CPSA, the surrogate’s base compensation 
is determined by the medical risks, physical discomfort, 
inconvenience, and responsibilities of the surrogate.13 The 
surrogate may not be compensated for releasing her paren-
tal rights, nor may compensation be based upon genotypic 
or phenotypic characteristics of the child.14 Base com-
pensation and reasonably-anticipated expenses must be 
placed in escrow with an independent escrow agent before 
the surrogate begins taking medication or commencing 
treatment to “further embryo transfer.”15 The escrow agent 
must consent to the jurisdiction of New York courts for all 
enforcement proceedings, must be licensed in New York, 
and must be independent from all attorneys representing 
the parties to the surrogacy agreement. 

First in the Nation: The Surrogate’s Bill of Rights 
Provides Unprecedented Protection for Gestational 
Surrogates

For years, New York legislators premised their re-
sistance to surrogacy on concerns of economic disparity 
between surrogates and intended parents and the risk of 
exploitation. The CPSA addresses those concerns with the 
unprecedented Surrogate’s Bill of Rights (SBR),16 which 
specifically enumerates robust surrogates’ rights relating 
to health and welfare decision-making; independent legal 
counsel; cost-free health insurance, medical care, mental 
health counseling, and life insurance; and termination 
of the surrogacy agreement prior to becoming pregnant. 
With few exceptions, these costs must be covered by the 
intended parents.

Health Care Decisions

The surrogate has the right to make all health and 
welfare decisions regarding themself and their pregnancy, 
including but not limited to, whether to consent to a cesar-
ean section or multiple embryo transfers, choice of health 
care provider(s), whether to terminate or continue the 
pregnancy, and whether to reduce or retain the number of 
fetuses or embryos they are carrying.17 Questions remain 
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the surrogate’s spouse to transfer the child to the intended 
parents if this has not already occurred and orders the 
intended parents to assume responsibility for the mainte-
nance and support of the child immediately upon birth. 
Upon receipt of the judgment, the local registrar must re-
port the parentage to the appropriate department of health 
and issue an original birth certificate.

Embryo Disposition and Posthumous Conception

Embryo disposition agreements between former 
spouses or partners are permissible under the CPSA. 
Cryopreserved embryos are treated similarly to marital 
property and are divided at the time a marriage is dis-
solved; they may also be divided by written agreement 
between unmarried partners. Prior to the passage of the 
CPSA, New York did not provide a path for releasing a 
former spouse or partner from parental obligations, even 
if the former spouse or partner did not object to the other’s 
use of the embryo for conception. With the passage of the 
CPSA, former spouses or partners with joint dispositional 
control of cryopreserved embryos may enter into a writ-
ten agreement to transfer sole dispositional control to the 
intended parent.27 The parties must be represented by 
independent counsel, and spouses may only enter into the 
agreement after they are divorced. Upon execution of the 
dispositional agreement, a spouse or partner who transfers 
legal rights and dispositional control of a cryopreserved 
embryo is not a parent of any child conceived from that 
embryo, unless the agreement states that he or she con-
sents to be a parent and such consent is not timely with-
drawn prior to transfer of the embryo.

Where a consenting intended parent who provided 
genetic material dies before the transfer of eggs, sperm, 
or embryos, the deceased may nevertheless be recognized 
as the child’s parent for the purpose of granting the child 
the deceased’s benefits, provided that the record complies 
with the Estates, Powers and Trusts Law.28 However, even 
if the deceased signed a record consenting to be a parent 
by assisted reproduction, he or she will not be recognized 
as a parent of the resulting child unless the deceased 
specifically consented to be a parent of the child if assisted 
reproduction were to occur after death.

Gestational surrogacy can and should be a reward-
ing experience for intended parents and surrogates alike. 
While disputes may arise under any contract, the CPSA 
provides an unusually robust framework for negotiating 
strong agreements. Surrogacy attorneys can best serve 
their clients by familiarizing themselves with the potential 
pitfalls and opportunities of this new statutory and regula-
tory frontier.

of the pregnancy. The surrogate may choose the beneficia-
ry and the policy must be paid for by the intended parents.

Parentage Proceedings Under the Child-Parent Security 
Act

The CPSA establishes clear legal procedures for ob-
taining a Judgment of Parentage for children born through 
sperm, egg or embryo donation, and/or with the assis-
tance of a gestational surrogate.21 In addition to being neu-
tral with respect to gender and marital status, the CPSA 
determines parentage by the intention to parent, rather 
than by genetic connection. The CPSA also permits former 
spouses or partners to enter into an agreement transferring 
sole dispositional control of their cryopreserved embryos 
to one party and absolving the former spouse of parental 
responsibility.22 

Overview and Requirements

Once the surrogate becomes pregnant, the CPSA sets 
forth procedures for securing a Judgement of Parentage.23 
Ideally, the parties should file a petition in the second tri-
mester for a pre-birth order so that, once born, there is no 
question as to parentage. Since intended parents and sur-
rogates may not live close to one another, it is important 
to select the county where the petition will be filed ahead 
of time, and memorialize decisions related to travel and 
attendance at the birth in the surrogacy agreement. The 
petition may be filed in any county where the parent or 
surrogate resided any time after the surrogacy agreement 
was executed, or where the child was born or resides.24

The surrogate and the intended parents must be 
named parties to the petition, and their attorneys must 
certify that the surrogacy agreement meets all the require-
ments set forth under the applicable provisions of the New 
York Family Court Act, including compliance with all re-
quirements established by the Commissioner of Health.25 
The petition must also include a statement from all parties 
confirming that they knowingly and voluntarily entered 
into the surrogacy agreement and that they are jointly 
requesting that a judgment of parentage be entered.

If the court finds that the agreement is substantially in 
compliance with the statute and that the required state-
ments are true, it must enter a Judgment of Parentage.26 
The self-executing nature of the petition means that once 
filed, the court has little discretion to deny a petition if 
all statutory requirements are met. Since the petition is 
essentially confirming an existing parental relationship, 
as opposed to transferring parentage, this means that the 
court may not require parents to submit to a home study 
or any other requirement typically associated with adop-
tion proceedings.

The Judgment of Parentage declares that, upon the 
birth of the child, the intended parents is/are the only 
legal parents of the child, and that neither the surrogate, 
the surrogate’s spouse, nor any donor is a legal parent of 
the child. The judgment also orders the surrogate and/or 
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